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OVERVIEW 

There are eight pieces of legislation that together provide the overarching regulatory 
framework for land in Sabah. These include:  

 Land Ordinance (1930), 

 Land Acquisition Ordinance (1950),  

 Town and Country Planning Ordinance (1950), 

 Country Land Utilization Ordinance (1962),  

 The Forest Enactment (1968), 

 Forest (Constitution of Forest Reserves and Amendment) Enactment (1968),  

 Sabah Forestry Development Authority Enactment (1981), and 

 Environment Protection Enactment (2002). 

This brief provides an overview of each law, details of the institutional arrangements, 
and sets out the relevant case law. With an exception to the Land Ordinance (1930), 
all laws referenced in this brief are set out in chronological order and do not reflect 
their relative importance. 

1. LAND ORDINANCE 

Purpose 

The Land Ordinance (1930) is the principle legislation relating to property rights over 
land in Sabah. The ordinance establishes rules relating to the status of land and the 
rights and obligations associated with ownership. In particular, the ordinance sets 
out the recognition and protection of Native land. 

Definition of Land 

Land is defined in the Land Ordinance as the surface of the earth and all substances 
forming that surface. It also includes the earth and substances below the surface, 
the vegetation and other natural products growing on the land, and all things 
attached or permanently fastened to the land such as buildings (fixtures). Land also 
refers to the land covered by water.1 

Classification of Land 

The Land Ordinance creates a number of different classifications of land each with a 
distinct status and associated property rights. These include: 

 State Land (either Country or Town), 

 Leased land, 

 Native land, 

 Public Purpose land, and 

 Temporary License land. 

The classifications of land are described in detail below.  

                                                        
1 Land Ordinance (1930), section 4. 



1. State land  

State land refers to the land owned and controlled by the government of Sabah.2 All 
land in Sabah is by default State land unless the government has assigned it to 
another classification or it is lawfully held under native customary rights.3 Land will 
therefore cease to be State land only if it is:  

 Leased to a person under the Land Ordinance, 

 Lawfully occupied by any person (eg. under native customary rights), or 

 Reserved as land for a public purpose. 
 
State land is classified into two sub-categories: Town land and Country land. 4 All 
State land is by default designated as Country land5 unless the government declares 
the land to be Town land.6 The government leases Town land and Country land on 
different terms: Country land is leased under a Country lease, while Town land is 
leased under a Town lease (see Leased land section below). 

Land that has been assigned by the government to another category may revert back 
to State land in certain circumstances. This will include where the land is forfeited 
due to a breach of the conditions under which the land is held.7 The conditions 
attached to land will depend on the classification of that land and are discussed in 
more detail below. One example may be that if a land owner who has been granted 
a Country lease fails to fulfill his or her obligation to cultivate the land, then the land 
may revert back to government ownership. 

No Adverse Possession 

The Land Ordinance rules out the possibility of State land being acquired by adverse 
possession.8 No matter how long a person possesses land, living there does not 
create a right or interest in that land. This is particularly relevant to those wishing to 
make native customary rights claims (see Native lands section below) because if the 
land user cannot establish a native customary right he or she will have no claim to 
the land regardless of how long he or she has cultivated or lived on the land. 

2. Leased Land 

                                                        
2 Land Ordinance (1930), section 5. 
3 Land Ordinance (1930), section 4 “state land.” 
4 Land Ordinance (1930), section 7. 
5 Land Ordinance (1930),  section 4 “country land.” 
6 Land Ordinance (1930), section 8. 
7 Land Ordinance (1930), section 4 “state land.” 
8 Land Ordinance (1930), section 6. The doctrine of adverse possession under English common law 
recognizes that a person who is in possession of land has the best claim to that land unless some 
other person can establish a better claim in a Court (eg. by producing documentary title). Where 
there is a statutory limit on the length of time that may pass before a legal claim is extinguished, then 
an ‘adverse possessor’ who possesses land for this period of time can become the absolute owner. In 
Sabah, no matter how long a person ‘adversely’ possesses land, it will not create a right or interest in 
the land. 



As all land in Sabah is by default owned and controlled by the government, the 
allocation of land to private individuals and companies is predominately limited to 
government leases. A lease is a rental agreement for a specific length of time rather 
than outright ownership. In theory, at the end of the term of the lease, the land will 
revert back to State land and government control. However, in practice, the 
government is expected to grant a new lease over any Leased land that expires.9  

a. Creation of Leased land 

State land may be leased by the Director of Lands and Surveys on any terms 
provided it is: 

 Consistent with the Land Ordinance, 

 Consistent with any directives issued by the executive government, and 

 Is not State land that is listed under Schedule IIA.10  
 

State land may be sold to any person or corporate body11 upon application to the 
Director of Lands and Surveys.12 As explained above, the process of allocating State 
land under a lease is dependent on whether the State land is classified as Town land 
or Country land.  
 

 Town land may only be leased by public auction unless a direction is made by 
the Cabinet.13 Unless exception is made by the relevant government minister 
a Town land lease is limited to a period of 99 years.14 
 

 Country Land may be leased either at auction or by private agreement.15 
Unless the relevant government minister makes an exception, a Country land 
lease is limited for a period of 99 years.16 If sold by private agreement, the 
price paid (known as a premium) must be calculated based on the value of 
timber, location, and quality of the land.17 An application to lease Country 
land also creates a duty to enquire whether an unregistered native 
customary right exists. This is discussed in greater detail below in the Native 
lands section.18  

 
Provisional leases 
 

                                                        
9 James Lam Chee Seng (2007), Environmental Law in Malaysia (Borneo Edition), Borneo Revival: Kota 
Kinabalu, 41. 
10 See Sch IIA of the Land Ordinance (1930). At the time of writing only one area (in the locality of 
Kota Kinabalu) was listed as being limited from state sale.  
11 Land Ordinance (1930), section 10. 
12 Land Ordinance (1930), section 13. 
13 Land Ordinance (1930), section 55. One month notice of the auction must be given in the 
government gazette (section 56(d)). 
14

 Land Ordinance (1930), section 57. 
15

 Land Ordinance (1930), section 52. 
16

 Land Ordinance (1930), section 48. 
17 Land Ordinance (1930), section 51. 
18 Land Ordinance (1930), section 13. 



A Provisional lease may also be granted where the survey of Country land is not 
immediately practical. The Provisional lease is subject to the ordinary lease 
conditions and will be cancelled after the survey is completed and the lease is 
issued.19 However, payment of rent on land later discovered to be unavailable does 
not create a right to that land.20 
 
b. Extent of Property Rights in Leased Land 

Despite the wide definition of land stated above, ownership of Leased land 
represents only the surface rights to that land unless specifically provided for. The 
person or company leasing the land (i.e. the owner) has no right to the timber, forest 
produce or resources extracted from the ground without a license.21 All coal, 
precious stones, minerals and oil remain the property of the government and the 
government retains the right to enter the land to explore or extract these resources. 
The government is not required to compensate for the value of the resources, only 
the damage caused in the extraction and exploration.22  The government may also 
grant licenses for any length of period, allowing others to exercise these same rights 
(e.g. to a mining company).23  

Furthermore, a lease does not grant ownership rights to waterways, the seashore or 
any ridges of hills that the government does not think advisable.24 The government 
also retains a number of rights, all of which are subject to the government providing 
compensation.25 These rights include: 

 The right to building materials (e.g. timber and earth) for the building of 
public works (e.g. roads or telecommunication poles), 

 The right of access to build and repair public utilities, such as drains, gas pipes 
and telecommunication cables, 

 The right to build roads for access to State land for the extraction of timber,  

 A right to grant a right of way to an adjoining lot needing access to a public 
road,26 and 

 A right to access the land for the Collector of Land Revenue and associated 
officers. 

 
a. Conditions attached to Leased land 

When the government agrees to transfer land to a person or company under a lease, 
the Leased land will come with a number of attached conditions. The conditions 
attached to Leased land may vary and are either implied by statute in all leases, 
specified in individual leases by the Director of Lands and Surveys, or dependent on 

                                                        
19 Land Ordinance (1930), section 49. 
20 Land Ordinance (1930), section 31(c). 
21 Land Ordinance (1930), section 23.  
22

 More detailed information on compensation is included in the section below on the Land 
Acquisition Ordinance. 
23

 Land Ordinance (1930), section 24. 
24

 Land Ordinance (1930), section 26. 
25 Land Ordinance (1930), section 30. 
26 Land Ordinance (1930), section 31(d). 



the classification of the lease as either a Town lease or a Country lease. Each of these 
possibilities is described below. 

Obligations common to all Leases 

All leases have implied obligations, which include:27 

 Payment of rent (at a rate subject to revision),28 

 Maintenance of boundaries,29 and 

 Not to use the land for human burial without permission. 
 
Possibility of Special Conditions 
 
The Director of Lands and Surveys may lease State land on any terms provided it is 
consistent with the Land Ordinance (1930). The terms may therefore include special 
conditions, for example that the land can only be used for a certain type of 
cultivation and no other use.30 
 
Obligations specific to Country leases 

Other conditions attached to land are specific to its classification. In particular, land 
classified under a Country lease has the following obligations: 

 To commence efforts to bring the land under cultivation within 6 months 
(unless special conditions are made). If the area of the land is less than 40 
acres the whole area must brought under cultivation within 3 years.31 It is not 
clear for how long the cultivation must be maintained,32 

 Not to use land other than for agricultural purposes without permission from 
the Minister,33 and 

 Only to erect dwellings for the owner and those employed on the land (unless 
permission has been granted by the government to use the land for purposes 
other than agricultural purposes).34 
 

b. Extinguishment of Leases (and reversion of leased land to the state) 

Leased land may revert to the control of the government for a number of reasons 
including if the lease expires, if it is abandoned, if there is a breach of the lease 
conditions, or if the land is surrendered. 

                                                        
27 Land Ordinance (1930), section 29. 
28 Land Ordinance (1930), section 32. 
29 see also Land Ordinance (1930), section 27. 
30 Land Ordinance (1930), section 9. 
31 Land Ordinance (1930), section 53. If the size of the land area is between 40 and 250 acres, one 
fifth of the total area must be brought into cultivation each year.  
32

 Land Ordinance (1930), section 33. If the land owner has successfully brought the land under 
cultivation, he or she may seek from the government an endorsement that the condition has been 
fulfilled. It is not clear if the land owner must continue to cultivate the land once this endorsement 
has been attained, but it appears that the endorsement may end the land owner’s obligations. 
33 Land Ordinance (1930), section 54. 
34 Land Ordinance (1930), section 54A. 



Expiration of terms of Lease 

Government leases are now limited to a period of 99 years, although in the past they 
were granted for longer periods. As explained above, a lease will end at the 
expiration of this period and theoretically, the land will revert to State land 
controlled by the government. However, in practice, the government will grant any 
leaseholder a new lease over the land.35 

Absence and Abandonment 

Land may be declared by the Collector of Land Revenue as abandoned if it appears 
unused for 3 or more years, regardless of whether the rent has been paid, and 
provided that proper notification is given in the government gazette.36 Agricultural 
land will be deemed not to be in use if less than one third of the land is uncultivated. 
Residential and commercial land will be deemed not to be in use if the buildings are 
demolished.37 Similarly, if an owner of land is absent from Sabah for more than 10 
years without appointing an agent then the land will be considered abandoned and 
the government may claim back ownership for the state. Likewise, if there is no 
surviving owner, and a successor does not present themselves within 5 years, the 
land will return to government ownership. 

Breach of Conditions 

Unless land was leased under special terms, a breach of the conditions attached to 
Leased land empowers the government to re-enter the land and reclaim it as State 
land.38 The non-enforcement of this right does not constitute a waiver, meaning that 
once a breach has occurred the government need not act on that breach 
immediately.39  

One exception to the government’s right to reclaim land is where an individual has a 
Country lease over jungle or uncultivated land that the government has recognized 
as having a “purpose of protecting existing cultivation” or aiding “the proper and 
effectual management of the estate.”40 It would therefore appear that a landowner 
with Country lease land may seek permission from the government to avoid the 
obligation to cultivate all land. 

                                                        
35 James Lam Chee Seng (2007), Environmental Law in Malaysia (Borneo Edition), Borneo Revival: Kota 
Kinabalu, 41. 
36 Land Ordinance (1930), section 36. Anecdotal evidence suggests that this law may not be well 
enforced. Amity Doolittle found in a 2005 survey of a Sabah village, that the government had refused 
to consider seizing land if the rent was being paid, despite the owner’s long absence. See Amity 
Doolittle (2005) Property and Politics in Sabah, Malaysia: Native Struggles Over Land Rights, 
University of Washington Press, Seattle. 
37

 Land Ordinance (1930), section 36(4). 
38

 Land Ordinance (1930), section 34. 
39 Land Ordinance (1930), section 35. 
40 Land Ordinance (1930), section 34(2). 



Surrender 

A person or company that owns Leased land may also voluntarily surrender title (ie. 
ownership) of the land to the government. Surrender may not be refused unless 
there is an outstanding debt of rent owed to the government.41 

3. Native Land 

The Land Ordinance contains a statutory recognition of indigenous property rights 
referred to in the ordinance as Native Land. The Ordinance represents only the most 
recent example of legislation that recognizes indigenous land rights in Sabah, which 
has a long history of acknowledging the existence of pre-colonial property rights.42  

a. Historical Background  

The recognition of indigenous property rights in Sabah has a complex history that 
began with the arrival of the North Borneo Chartered Company (the NBC Company) 
in 1881. The modern structure of the Land Ordinance (1930) is better understood 
within the historical context of this colonial experience. In particular, the recognition 
of property rights in Sabah has been shaped by the often opposing objectives of the 
NBC Company as formalized in its Royal Charter.43 The Royal Charter required the 
NBC Company to maximize profits for its shareholders while simultaneously meeting 
its legal obligation to respect the indigenous customary law of Sabah.44  

Before the arrival of European colonial laws, the indigenous people of Sabah 
possessed diverse forms of customary property law (often referred to as adat).45 
When the NBC Company took control of Sabah by acquiring the land from the 
Sultans of Brunei and Sulu, it introduced a presumption that the company owned all 
land unless proven otherwise. 46 However, the company sought to fulfill its obligation 
to respect the indigenous laws of Sabah by acknowledging the pre-existing 
customary forms of property law. Among the first legislative acts of the NBC 
Company were the statutory predecessors of the Land Ordinance (1930). These 
statutes included a process for the recognition of indigenous property rights, which 
is now known as “native customary rights.”47  

                                                        
41 Land Ordinance (1930), section 38. 
42 See Amity Doolittle (2005) Property and Politics in Sabah, Malaysia :Native Struggles Over Land 
Rights, University of Washington Press, Seattle, 35. 
43 A royal charter was a document issued by the British monarch to create a body corporate. The royal 
charter acts in a similar way to a modern day corporate constitution. That is, it binds the directors of 
the company. 
44 These obligations were enshrined in the company’s Royal Charter. The obligation to have regard to 
indigenous customary laws is found in Article 9. 
45

 Human Rights Commission of Malaysian (SUHAKAM) (2013) Report of the National Inquiry into the 
Land Rights of Indigenous Peoples, 20. 
46

 Amity Doolittle (2005) Property and Politics in Sabah, Malaysia :Native Struggles Over Land Rights, 
University of Washington Press, Seattle, 32. 
47 See Human Rights Commission of Malaysian (SUHAKAM) (2013) Report of the National Inquiry into 
the Land Rights of Indigenous Peoples, 43 for a detailed overview of the history of land law in Sabah. 



The acknowledgement of indigenous property laws occurred within the wider 
context of the NBC Company’s attempts to enforce a system of land documentation. 
This documentation system aimed to survey all the land in Sabah and register the 
owner in order to identify State land available for sale to private companies or 
individuals (often in the form of plantation holdings). The legislation recognized that 
indigenous land rights existed independently of whether the land had been surveyed 
and documented under the colonial system of land settlement. However, the 
government’s presumption that all land was State owned land often meant that land 
owned under indigenous customary law was often designated as state land. 
Accordingly, indigenous customary landholders were placed in a position where their 
ownership rights were recognized as pre-existing but nevertheless had to seek 
validation from the colonial administration. 

The process of validating claims of indigenous customary rights has continued under 
the Land Ordinance (1930), which sets out the processes of recognition and 
documentation of these claims. The current legislation gives the power to the 
Director of Lands and Surveys to decide what is or isn't a valid claim.  In practice, the 
only indigenous property rights that are recognized are those that fit the statutory 
definition of what is now called “native customary rights.” The definition of “native 
customary rights,” which was adopted from British India, has been criticized – 
including by the National Land Inquiry – for failing to adequately reflect the reality of 
indigenous customary law.48 

b. The Definition of ‘Native’ and restrictions on the availability of Native Land 

The majority of the rules relating to the recognition of Native Land and the rights 
associated with its ownership are outlined in Part IV of the Land Ordinance (1930). 
Importantly, Part IV only applies to land that is owned by ‘natives.’49 The definition 
of ‘native’ is therefore extremely important in restricting the persons entitled to 
claim and own Native land. A ‘native’ person is in essence defined as a recognized 
member of an indigenous group from the wider Malay Archipelago who lives in 
Sabah (see box section below for a more detailed outline). The restriction on the 
ability for a Native land owner to sell or rent land to a ‘non-native’ is outlined in 
more detail below (See dealings in Native lands section). 

                                                        
48

 Human Rights Commission of Malaysian (SUHAKAM) (2013) Report of the National Inquiry into the 
Land Rights of Indigenous Peoples, p22 [3.14]. 
49 Land Ordinance (1930), section 64(1). 



The Definition of ‘Native’ 

The relevant definition of ‘native’ is found in a separate statute: the Interpretation 
(Definition Of Native) Ordinance.50 The definition includes:51 

 A person whose parents are members of an indigenous group in Sabah, 

 A person with at least one parent or grandparent who is a member of an 
indigenous group in Sabah, provided that the person is living in a community 
recognized as consisting of a majority of ‘native’ people,  

 A person who is a member of an indigenous community from Sarawak or 
Brunei,52 provided he or she is a resident of Sabah and has been living legally 
for at least three years53 in a community recognized as consisting of a 
majority of ‘native’ people, and 

 A person who is a member of an indigenous community from Indonesia, the 
Philippines, Peninsular Malaysia, or Singapore, provided he or she is a 
resident of Sabah and has been living legally for at least five years in a 
community recognized as consisting of a majority of ‘native’ people. 

Any person who wishes to claim recognition as a ‘native’ person must apply to a 
Native Court which has the power to declare whether or not the definition has been 
met. 

 

c. Recognition of Native Customary Rights 

The Land Ordinance (1930) continues the tradition of land documentation by 
providing for a process of validating certain claims to Native Land. As described 
above, native customary rights are recognized as having existed before the arrival of 
European colonial laws. However, the acquisition of Sabah by the NBC Company 
meant that land was often presumed to be state land and either registered as 
government owned or sold. Land registered as state land may still be subject to 
claims from persons seeking acknowledgment of their traditional property rights.54

 

However, not all claims to native customary rights are accepted or recognized under 
the law. Any person who wishes to make such a claim must make it to the Collector 
of Land Revenue who will consider whether it meets the statutory definition of 
native customary rights.55 This definition of native customary rights is limited to:56 

 Land possessed by customary tenure;  

 Land planted with fruit trees (where there are at least 50 trees per acre), 

 Isolated fruit trees, sago, rotan, or other plants of economic value, that the 
claimant can prove to the satisfaction of the Collector were planted or 

                                                        
50 (Sabah Cap. 64). 
51 Interpretation (Definition Of Native) Ordinance, section 2. 
52

 Including the Suluk, Kagayan, Simonol, Sibutu or Ubian people.  
53

 If the person’s parents met this definition and were buried in Sabah then the person will meet the 
definition after two years rather than three. 
54

 For more detail see the case of Rambilin binti Ambit in section 12 below. 
55 Land Ordinance (1930), section 82. 
56 Land Ordinance (1930), section 15. 



regularly maintained by him as his personal property, 

 Grazing land that the claimant agrees to keep stocked with a sufficient 
number of cattle or horses to keep down the undergrowth,  

 Land that has been cultivated or built on within three years, and 

 Burial grounds or shrines. 

Any claims to indigenous property rights that do not meet this definition will not be 
recognized by the legislation (e.g. the right to collect turtle eggs).57 The most 
important of the recognized rights is native customary tenure because all other 
recognized rights are essentially an example of customary tenure.58 The definition of 
customary tenure is further limited to land that is possessed by ‘natives’ (see the 
definition of ‘native’ above) who must have either been in continuous occupation or 
cultivated it for three or more consecutive years. 

Importantly, the Land Ordinance (1930) does not create native customary rights but 
rather recognizes the customary rights that native communities held in land before 
colonization. A person may have a native customary right without having 
documentary title. But a person holding land under a false claim to native customary 
rights - and therefore unlawfully - will have no claim to the land regardless of how 
long they have possessed it.59 

Who decides Native Customary Right claims? 
 
1. Initial claims for Native Customary Right recognition under the Land Ordinance 

(1930) must be made to the Collector of Land Revenue or the Assistant 
Collector.60 

2. The decision of The Collector of Land Revenue may be appealed within 30 days 
to the Director of Lands and Surveys or the Deputy Director.61 

3. A decision of the Director of Lands and Surveys may be appealed to the High 
Court.62 The Court may only decide an issue of statutory Native Customary Rights 
on appeal as its jurisdiction in the initial decision is expressly barred.63 

 

d. Native Land claims and Documentary Title  

The ordinance establishes a system for documenting native customary rights by 
allowing the owners of these rights to make claims and then to apply for 
documentary title. Native customary rights that have been registered and 
documented are known as Native Title and are recorded at the Native Title 

                                                        
57 See the detailed note in section 12 below on the case of Ab Rauf. 
58 Nasser Hamid (2012) Sabah Native Customary Rights, Gavel Publications, Kuala Lumpur, 26. 
59 Land Ordinance (1930), section 6. See also above on adverse possession.  
60

 Land Ordinance (1930), section 14; 81. 
61

 Land Ordinance (1930), section 41. 
62

 Land Ordinance (1930), section 41. 
63

 Land Ordinance (1930), section 41(2). See the case of Darinsok Pangiran Apan & Ors v Hap Seng 
Consolidated Berhad [2009] 7 MLJ 214. 

 



Register.64 Claiming documentary title requires the payment of a fee and the 
surveying of the land. 

Any person holding their land under the belief of native customary tenure may be 
required to make a claim by the Collector of Land Revenue.65 If there are plans for an 
area of State land to be sold there will also be a call for native customary rights 
claims. Similarly, if the government proclaims an area of land for settlement then all 
persons holding native customary rights must make a claim to the Collector. In these 
instances the Collector will register the claims and decide on their merit.66  

If a claim for native customary rights is approved by the Collector or on appeal the 
Collector may decide whether to grant documentary title (i.e. Native Title) to the 
land, or to compulsorily acquire it for the government.67 If a claim is rejected by the 
Collector it will become the property of the government.68 If a claim has been 
successfully made, the land will be issued with documentary title and entered into 
the Native Title registry. It is possible for a land owner to exchange this Native title 
for a title in ordinary Leased land, although this will require higher fees.69 

Applications for State Land 

Alternatively, ‘native’ persons may also make an application for State land. It 
appears that this application is separate and beyond any claim based on native 
customary rights. If successful, the land would be owned as Native Title. However, 
such applications are limited to an area of twenty hectares without the consent of 
the Secretary of Natural Resources. Furthermore any successful application for State 
land will also likely have special conditions attached in addition to the general 
restrictions placed on Native Title. For example, generally the land may only be used 
for agricultural purposes and there is an obligation to commence cultivation within 6 
months.70 

 

                                                        
64 Land Ordinance (1930), section 67(1). 
65

 Land Ordinance (1930), section 67(2). 
66

 Land Ordinance (1930), section 81. 
67

 Land Ordinance (1930), section 16; 83. 
68

 Land Ordinance (1930), section 81. 
69 Land Ordinance (1930), section 75. 
70 Land Ordinance (1930), section 70. 



 

e. Rights and obligations attached to Native Land  

Nature of Ownership 

A successful claim to land under native customary rights gives the Native landholder 
a permanent right of use. This right is valid regardless of whether the land has been 

Clarification on the meaning of Native Customary Rights, Native Title and Common 
Law recognition of “Native People’s title”  

In modern Sabah, indigenous property rights can be recognized in two ways: either 
under the statutory mechanisms of the Land Ordinance (1930) or under the common 
law concept of “aboriginal title.” The latter has only recently been acknowledged by 
the Courts in Malaysia following in the footsteps of international authority, 
particularly from Australia. There is an important distinction between these two 
types of recognition, though the language used to describe them can at times blur. It 
is essential to keep clear the statutory concepts of native customary rights and 
Native Title from the common law concept of aboriginal title (also sometimes 
referred to as native title). 

As detailed above, the Land Ordinance (1930) provides a statutory mechanism for 
the recognition of pre-colonial customary property rights. These land rights are 
called “native customary rights.” The legislation gives the power to the Department 
of Survey and Lands to decide what is or isn't “native customary rights.” The 
legislation also provides a process for the official documentation of “native 
customary rights” by surveying its boundaries and issuing its owner with a certificate 
of title. Land officially registered in this way is called “Native Title.”  

This situation has been complicated by the acknowledgement by the Courts, first in 
peninsular Malaysia and later in east Malaysia, that indigenous property rights are 
also recognized by the common law (the law made by judges). In 1997, the High 
Court of Johor Bahru in the case of Adong (see detailed note below in section 12) 
followed in the footsteps of Courts in other former commonwealth colonies to reject 
the idea that all land in Malaysia became the property of the British Crown upon 
colonization. Instead the Court stated that the British Crown obtained only a “radical 
title,” or ownership subject to the pre-existing rights of indigenous people. The 
government in Sabah has the power to extinguish these indigenous property rights 
subject to its own constitution. This concept is called “native title” in Australia, but 
the term “aboriginal title” makes a clearer distinction between this concept and the 
unrelated usage of the phrase “Native Title” in the Land Ordinance (1930). The 
Courts of Sabah therefore have the capacity to recognize “aboriginal title” regardless 
of whether it meets the statutory definition of “native customary rights” under the 
Land Ordinance (1930). However, as explained in section 12 below, property rights 
recognized by the court as “aboriginal title” are not equivalent in nature to modern 
property rights in Sabah. Similarly, the Court’s recognition of these rights does not 
entitle the property right holder to documentary title. 



documented as Native Title.71 Native customary rights may also be inherited or 
sold,72 though this is subject to a number of restrictions (outlined below).   

The rights attached to Native land ownership do not extend over the full definition 
of land. As with Leased land, the government retains rights to the timber, forest 
produce or resources extracted from the ground unless recognized as a specific 
native customary right or authorized by a license.73  All coal, precious stones, 
minerals and oil remains the property of the government and the government 
retains the right to enter the land to explore or extract these resources. The 
government is not required to compensate for the value of the resources, only the 
damage caused in the extraction and exploration.74 The government may also grant 
licenses for any length of period to others to exercise these rights.75 Furthermore, a 
Native land owner does not have a right to waterways, the seashore, or any ridges of 
hills that the government does not think advisable unless otherwise provided for.76 

Transactions in Native Land between ‘Natives’ and ‘Non-Natives’ 

Land owned under customary tenure may be inherited and transferred.  However, 
Native land owned by a ‘native’77 may not be transferred to a ‘non-native.’78 As 
described above, the ordinance defines a ‘native’ person as any person who is a 
recognised member of an indigenous group from the wider Malay Archipelago who 
lives in Sabah (see box section above for more detail). Any sale in contravention of 
this rule will be invalid and will not be recognized by a court.   

However, there are three exceptions to the prohibition on native land transactions 
between ‘natives’ and ‘non-natives.’  

1. An application can be made to the Secretary of Natural Resources who (if the 
‘native’ property owner consents) may validate the transaction by converting the 
land to Leased land. 79  

2. A person holding Native Title land may execute a charge (eg. a mortgage) over 
his or her land in favour of an authorized creditor,80 whether or not that creditor 
is classified as ‘native.’ The creditor will be able to exercise any power created by 
the charge (e.g. seizure of the land upon foreclosure of a mortgage) as if the 
creditor were classified as a ‘native,’81 and  

3. A ‘native’ owner of land may sub lease land to a ‘non-native’ for up to 30 years.  
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Obligations Attached to Native Land 

Native Land owners also owe a number of obligations, including: 

 To pay rent (though only after 6 years and then at a lower rate than normal 
leased land),82 

 To maintain cultivation (e.g. planting padi and harvesting sago).83 Where 
state land is applied for, there is an obligation to commence cultivation 
within 6 months to be completed within 3 years, 

 To provide personal labour on public works as required,84  

 If the land was previously State land, to refrain from using land for non-
agricultural purposes (unless ministerial permission granted and fees paid),85 
and 

 To claim documentary title for an existing customary title upon a 
proclamation of settlement86 and to pay a fee.87 
 

f. Extinguishment of Native Land rights 

Native land may revert to the control of the government for a number of reasons, 
including if there is a breach of the conditions attached to the land, if the claimant of 
native customary rights fails to meet registration requirements, or if the land is 
abandoned, surrendered or compulsorily acquired. 

Breach of Conditions 

As for Leased land, a breach of the conditions attached to Native land empowers the 
government to re-enter the land and reclaim it as State land.88 The non-enforcement 
of this right does not constitute a waiver, meaning that once a breach has occurred 
the government need not act on that breach immediately.89  

The exception available for jungle or uncultivated land that has a “purpose of 
protecting existing cultivation” or aiding “the proper and effectual management of 
the estate” also applies to Native land.90 It would therefore appear that a Native land 
holder may seek permission from the government to avoid the obligation to 
cultivate all land. 

Unclaimed Land 

Where the government declares an area of land for settlement (under section 80) all 
persons with claims to holding land under native customary rights must apply to the 
Collector of Land Revenue (see section above on claims). If a native customary rights 
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holder fails to make a claim within the prescribed notification period (no less than 4 
months) then the land will revert absolutely to government ownership.91 Similarly, it 
appears that if a private application to lease State land is made, and a native 
customary rights holder fails to make a claim within the required time period, then 
the claim will be extinguished.92 

Absence or Abandonment 

As for leased land, Native land may be declared by the Collector of Land Revenue as 
abandoned if it appears unused for 3 or more years, regardless of whether the rent 
has been paid, and provided that proper notification is given in the government 
gazette.93 Agricultural land will be deemed not to be in use if less than one third of 
the land is not cultivated while residential and commercial land will be deemed not 
to be in use if the buildings are demolished.94 Similarly, if an owner of land is absent 
from the state for more than 10 years without appointing an agent then the land will 
be considered abandoned and it is liable to revert to the ownership by the state. 
Likewise, if there is no surviving owner, and a successor does not present themselves 
within 5 years, the land will revert to government ownership. 

Compulsory Acquisition upon Successful Claim 

A person holding land under unrecognized native customary rights may apply (or be 
required to apply) to the Collector of Land Revenues to establish their claim. If 
successful in their claim, the government reserves the right to compulsorily acquire 
the land as State land, rather than issue documentary title.95 

g. Native Reserves 

An alternative option for native communities wishing to secure their customary 
property rights is the creation of a Native Reserve. A Native Reserve is created by a 
declaration of the Yang di-Pertua Negeri (i.e. the executive government)96 to protect 
the interests of a native community.97 The principle difference between a Native 
Reserve and ordinary Native Title is that the land within the Native Reserve is not 
issued with individual documentary title and therefore cannot be sold nor leased. 
Instead of being owned by individual Native titleholders the land is managed by a 
trustee.98  

When declaring a Native Reserve, the land in question must be surveyed, a purpose 
must be stated, and terms and conditions will be attached to the land.99 The 
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government may revoke the Native Reserve or amend its conditions at any time,100 
in particular if the native community fails to comply with the conditions of the 
reserve.101 However, the High Court has ruled that the government cannot revoke a 
Native Reserve without paying compensation.102 

Communal Titles 

Where land has been granted for the common use and the benefit of ‘native’ people 
rather than assigned to individuals as private property (including where land is 
declared as a Native Reserve), the government may issue a communal title.103 The 
title is held by the Collector of Land Revenue as a trustee but cannot be sold. It may 
only be subdivided and replaced by individual Native Titles with the permission of 
the Collector.104  

The Report of the National Inquiry into the Land Rights of Indigenous Peoples has 
described communal title as a formal recognition of the indigenous tradition of 
collective rights.105 It serves to keep lands in indigenous control and facilitates the 
management of collective resources, agricultural areas, water catchment and 
communal forests. The report also found that an amendment in 2009 to section 76 
of the Land Ordinance (1930) has created apprehension among members of 
indigenous communities. 

Native Reserves: A case study  
(Summary of Chapter Two from Property & Politics in Sabah, Malaysia by Amity 
Doolittle)106 
 
The village of Govuton107 at the foot of Mount Kinabalu is an example of the 
formation of a Native Reserve (possibly under section 38 of the Land Ordinance 
(1930)). Govutun is a long-standing village, divided into nine hamlets, and identified 
with the Dusun ethnicity. The village is surrounded by land used for commercial and 
subsistence agriculture and forests traditionally accessed for hunting and resource 
collection. In 1966 the leadership of Govuton applied for 3,120 acres of this 
surrounding land as a Native Reserve. The application was informally sanctioned in 
1968 but only officially declared in 1983.  
 
The impetus behind this decision emerged as the policy of land settlement (through 
issuing of documentary title) reached Govuton in the 1950’s, when Sabah existed 
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under British colonial rule. Despite Govutun’s long historical connection with the 
surrounding forested areas, the colonial surveyors considered the land “state land.” 
Fearful of the state seizing their land for commercial agriculture, the village sought 
the declaration of a native reserve and a communal title rather than private Native 
Titles for individual villagers.  
 
Doolittle argues that although initially successful in protecting indigenous ownership 
of the land, it is in many ways disempowering in today’s political economy. Within 
the reserve the customary rights of ownership and inheritance have continued. 
However, they are often now in conflict with the statutory property rights imposed 
by the formation of the reserve. These statutory laws represent a static colonial 
interpretation of ‘native customary rights’ that inevitably fails to reflect the 
complexity of traditional laws and the dynamic needs of the villagers as Sabah’s 
political economy evolves. 
 
In particular, the declaration of the Native Reserve has had the effect of prohibiting 
the sale of land and limiting the use of the land to the declared purposes of 
‘traditional industries’ and cropping. Without private title villagers cannot secure 
bank loans as they lack collateral. The restrictions of the Native Reserve have 
become a significant barrier to economic freedom in Sabah’s modern cash based 
society. Doolittle concludes that the formation of the Native Reserve has ultimately 
isolated the village from the modern economic benefits associated with the 
commercialization of land. 

 
4. Public Purpose Land  

Public Purpose Land is a classification of land created when the Yang di-Pertua 
Negeri (ie. the executive government)108 reserves state land for a public purpose or 
for a residential reserve. Public Purpose Land remains the property of the 
government.109 The purpose of the land must be described in order to set it aside.110 

Any use of the land not detailed in the description of the purpose is void. There is an 
exception for land reserved solely for the use of public works, which may be leased 
for up to 21 years. 111 A reservation of land as public purpose land may be revoked at 
any time provided an opportunity for public consultation is given with due notice.112  

5. Temporary License Land 

The Collector of Land Revenue may issue a license for a fee, for the temporary use of 
state land for a period no longer than 3 years. This limit is subject to the discretion of 
the Director of Survey and Lands to extend beyond this. The temporary purpose 
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must be described and conditions may be attached. Temporary Licenses are non-
transferable.113 

Title Registration and Surveying  

The land Ordinance (1930) also sets out a system for the registration of documentary 
title. This system is unique in Malaysia in that it does not provide for a Torrens 
system of land (ie. there is no indefeasibility of title).  

What is Torrens System? 
 
The Torrens system of land is a system of registration of documentary title designed 
to reduce fraud and simplify the sale of land. In essence, the system works by 
guaranteeing the property rights reflected in a record at a centralized land registry. 
For example, if you bought land and failed to register the transfer at the title 
registry, and the land was later sold to a third party who did register it, then the 
third party would be deemed to be the true owner. Ownership (or title) is achieved 
by the act of registration.  
 

Sometimes called modified Torrens system, the system in Sabah provides for a 
central registry to record documentary title. Importantly land, other than land held 
under native customary title, cannot be sold or transferred until it has been 
registered.114 The registry record allows a person to detail any charge (e.g. a 
mortgage) that is attached to the land or to place a caveat on land to prohibit 
dealings while a land claim is settled.115 This enables any person upon payment of a 
fee to search the registry record (for example if a person is interested in buying the 
land) in order to establish the history of the land and whether there are any 
outstanding charges over or claims to the land.116 

Many aspects of the Land Ordinance (1930), including the documentation and 
registration of title, require the surveying of land. The Ordinance provides a number 
of powers to the Collector of Land Revenue and the appointed surveyor in order to 
achieve these ends. The details of these powers are included in Part VIII of the 
Ordinance.   

Collection, Enforcement and Penalties  

The Land Ordinance (1930) provides for a process of collecting land revenue from 
land, particularly covering enforcement issues where it is unpaid. The provisions 
relating to this issue in respect of Leased lands are contained in Part VII of the 
ordinance. These provisions may also be used for the enforcement of any decision by 
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the Collector of Land Revenue or Director of Lands and Surveys made under the 
Ordinance.117  

Part IX of the Land Ordinance (1930) also provides for a number of more serious 
penalties including fines and imprisonment for breaches of the Ordinance. Some of 
the breaches attracting criminal penalties include: 

 Unlawful occupation of state land,118 

 Unlawful grazing on state land,119 

 Unlawful use of resources reserved by the government,120 

 Interference or blockage of a road,121 and  

 Breach of conditions attached to land.122 

Finally, Part X of the Ordinance outlines the powers of law enforcement in 
investigating any of these breaches of the Ordinance.  

The Land Rules 

The Land Ordinance (1930) empowers the government to make rules for the 
implementation of the law. These rules are included in separate subordinate 
legislation known at the Land Rules. The Land Rules deal with a number of specific 
issues mainly in the form of procedures and policies. The rules include: 

 The fees and rents applicable for different land owners,  

 The conditions and obligations applicable to different classifications of land 

 Procedures for applying for State land, 

 Procedures and payments for issuing licenses,  

 Procedures for the sale of land by public auction, 

 Procedures for the collection of land revenue and 

 Procedures for the seizure of land. 
 

2. LAND ACQUISITION ORDINANCE 

Purpose  

The Land Acquisition Ordinance (1950) deals with the process of compulsory 
acquisition of land by the government and the rights of the associated parties. In 
particular, it empowers the government to appropriate any land in Sabah for a public 
purpose in exchange for compensation. 

Compulsory Acquisition 

The government may acquire any land in Sabah by declaring that the land is required 
for a public purpose.123 A public purpose is defined widely by the ordinance to 
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include exclusive use by the government or general public use.124 Accordingly, it 
seems likely that there are few restrictions on the government’s power to acquire 
land.  

a. Abandonment or revocation  

The government may abandon a compulsory acquisition at any time.125 Similarly, the 
government may choose to revoke the compulsory acquisition so that the property 
reverts to the original owner.126 In both of these cases the government is not 
required to pay damages for the owner’s lost expectation of the acquisition price. 
The Land Acquisition Ordinance (1950) also gives landowners the power to force the 
government to complete the compulsory acquisition within 3 months or abandon 
it.127  

b. Government Powers 

The Land Acquisition Ordinance (1950) gives the government a number of powers to 
enable it to enforce the purposes of the ordinance. These include: 

 A power to enter and take possession,128 

 A power to enter land in order to survey and investigate (including residences 
where notice given),129 

 A power to demand information about the owner of the land130 
 

c. Temporary Occupation of Unoccupied land 

The government is also empowered to use unoccupied land without acquiring it for a 
public purpose for up to 3 years. The owner of the land will be entitled to 
compensation and the government is under an obligation to seek out that person. 

Compensation  

d. Claiming compensation 

After land has been compulsorily acquired a notice of acquisition will be issued to all 
persons with a claim to compensation. Persons entitled to compensation will be 
required to state their respective interests in the land acquired and their claims for 
compensation to a designated government officer.  

If the whereabouts of a person entitled to compensation is unknown the notice will 
be posted on a suitable building or location on the land itself.131 If the entitled owner 
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does not make a claim within 12 months of the declaration then they will be barred 
from making a claim.132  

e. Process of Determining Compensation 

Voluntary Agreement 

After a declaration of acquisition is made, an officer authorized by the government 
may enter negotiations with the land owner to purchase the declared land. The 
purchase price must be reached voluntarily and must be on reasonable terms and 
conditions.133 

Determination by Judge  

The Ordinance enables all questions of compensation to be submitted to a judge of 
the High Court sitting in chambers (ie. the decision is not made in court).134 The 
judge is required to hold a public inquiry that may call evidence and witnesses for 
the purposes of assessing compensation.135 The judge may also consider the report 
required to be produced by a government authorized officer stating an opinion on 
the value of land and appropriate compensation.136  

At the conclusion of the inquiry the judge has full powers to decide upon 
compensation.  However, where the claim exceeds 10 thousand ringgit the judge 
must sit with two assessors. The assessors will advise the judge, though the judge is 
not bound by their opinions.  

Determination by a Magistrate 

Alternatively, where a claim is less than 500 ringgits (or less than 1000 ringgits and 
the parties consent to it) the determination may occur before a magistrate. The 
magistrate will not hold a public inquiry but rather will call the parties before him or 
her. Any party may appeal the decision of the magistrate. 

Rules for assessment of compensation 

In general, compensation will be awarded for the value of the land if it had been sold 
in the open market by a willing seller (ie. not in a sense of desperation) twelve 
months prior to the declaration of compulsory acquisition.137 However, if the land is 
used for a purpose for which there is no particular market then the judge may grant 
compensation for the reasonable cost of reinstatement of that purpose 
elsewhere.138 

The Ordinance states that special allowance will not be given to compensate for: 

 The fact that the land is Native Title land 
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 Any special suitability of the land for which there is only a particular 
purchaser 

 Additional value in the land created by activity which is illegal or damaging to 
public health.139 

 The fact that the acquisition is compulsory and urgent140 

 Improvement made in the past 12 month unless it can be proven they were 
not intended only to increase the compensation.141 

Those making compensation claims will also be entitled to reasonable costs incurred 
in preparing and submitting such claim, unless the claim was excessive or deceitful. 
Such costs are subject to a number of detailed caveats. 

In event of abandonment or revocation 

If the government chooses to abandon the purchase, which it may do so at any time 
before the completion of the declaration, the land owner will not be entitled to any 
compensation for failed expectations and there will be no loss of bargain 
damages.142 

f. Absentee Owners 

If the owner of land who is entitled to compensation is absent and cannot be found, 
the compensation will be paid to the High Court for safekeeping. Any person entitled 
to the compensation may claim it within 12 years, after which the money will be 
returned to the government.143 

g. Lease Holders 

If the land acquired is the subject of a lease then the leasee will be entitled to 
compensation for any loss or injury caused by the ending of the lease.144 Where the 
compulsory acquisition covers only a section of the leased land then a judge may 
modify the rent payable to reflect the loss. If the remaining land is insufficient to suit 
the purpose of the lease the judge may also end the lease.  

3. TOWN AND COUNTRY PLANNING ORDINANCE   

The Town and Country Planning Ordinance (1950) establishes a system of planning 
to promote the orderly development of land. This is principally achieved by 
establishing a central authority that supports and approves the creation of local 
planning schemes. In particular, the Ordinance sets out a planning system for 
categorizing land into six purpose-based zones. 

The Central Town and Country Planning Board 
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The Central Town and Country Planning Board (the central planning board) is the 
central authority created by the Town and Country Planning Ordinance to facilitate 
the development of land in Sabah. The principal functions of the Central Planning 
Board is to oversee the planning schemes developed by local authorities and 
supervise the use of their powers. The central planning board is authorized to amend 
or accept the local planning schemes and subsequently advise the government 
whether they should be adopted for implementation. In fulfilling this function, the 
central planning board is also responsible for developing a draft structure plan for 
the whole state outlining the strategic policy for land development in Sabah.  

Local Planning Schemes 

The system of planning in Sabah is based on the production of local planning 
schemes. The schemes are binding on all land users such that the use and 
development of land is, in general, only possible if done in conformity with the local 
planning scheme. The creation, impact and content of these local planning schemes 
is outlined below. 

a. Local Planning Authorities 

The Ordinance promotes a planning system based on the centralized approval of 
local planning schemes. These local planning schemes are developed at the district 
level by local government who are empowered as local planning authorities.145 The 
function of these local planning authorities are to regulate and plan the 
development of land and buildings in their relevant area. This function is primarily 
achieved through the preparation of draft planning schemes, often in consultation 
with land owners. The acceptance and implementation of these local planning 
schemes are dependent on the approval by the central planning board and the state 
government.  

b. Prohibition and Planning Permission  

The Ordinance sets out that no person may use land or buildings other than in 
conformity with an approved local planning scheme, subject to number of 
exceptions.146 Accordingly, the use or development of land will in general only be 
lawful if a local authority grants the relevant planning permission.147 There are a 
number of exceptions to this general prohibition including the maintenance of 
existing buildings, the excavation of land for agricultural use, or for temporary uses.  

A land-holder who wishes to use or develop land must apply for planning permission 
with the local planning authority through a detailed process usually including layout 
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plans, documentation and fees.148 The local planning authority is empowered to 
grant planning permission subject to conditions, amendments and revocation.149 

c. Powers of Local Planning Authorities 

The Ordinance grants the local planning authorities a number of powers intended to 
assist their function. These include:  

 The power to order the pooling or redistribution of land150 

 The power to compulsorily acquire land for purposes of a scheme151  

 The power to enforce a scheme by demolition or prohibition of use.152 

 The power of entry for inquiry and surveying153 
 
In addition to these powers, the Ordinance sets out a number of offences relating to 
unauthorized development of lands, as well as a process for their enforcement.154 

d. The Content of Local Planning Schemes 

Local planning schemes are intended to contribute to the control, regulation and 
prohibition of land development.155 The content of these schemes is outlined in 
detail in Schedule 3 of the Ordinance: 

 Roads: The schemes should plan for the possibility of new roads and 
development of existing roads. Part I indicates how this may be achieved by 
reserving land, directing local contributions or regulating the dimensions of 
roads. The scheme may also outline where the development of roads is 
restricted.156 

  Buildings and Structures: The schemes may regulate building dimensions 
(including height and size), location, or purpose. The schemes may outline 
areas reserved for buildings or where construction is prohibited.157 

 Community Planning: The schemes may set out regulation for housing areas 
including density of housing and planning for facilities such as schools, shops, 
and places of worship.158 

 Amenities:  The schemes may set out planning to promote enjoyable living 
through the preservation of natural beauty, the preservation of artistic, 
architectural or archaeological sites, the regulation of public advertisement, 
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and the regulation of waste disposal. This may be achieved through a system 
of zoning (see below).159 

 Public Services and Utilities: The schemes may also set out plans for 
facilitating construction of public services, including transport and 
communication utilities, through the allocation of land for these purposes.160 

Zoning 

An important element in the content of local planning schemes is the provision for a 
system of zoning based on reserving land for specific purposes. These purposes 
include: 

 Agriculture 

 Forestry 

 Industry 

 Commerce 

 Housing 

 Open spaces (eg. Recreation, burial grounds or national parks) 

The Potential of Zoning as a Conservation Tool 
 
In Environmental Law in Malaysia,161 James Lam Chee Seng identifies the zoning 
system under the Town and Country Planning Ordinance as a potential conservation 
tool. The author notes that although a comprehensive statewide development plan 
has not yet been finalized, it may eventually be used as a method of controlling the 
sale of State land. By identifying environmentally significant areas of land under a 
“conservation” zonal category it would be possible to create a legally binding 
restriction on the development of the land. This is important as existing controls 
over the sale of State land, like the Land Utilization Council, do not have legal priority 
over the Land Ordinance (1930). As such, the author argues that State land sales are 
inevitably at the discretion of the Director of Lands and Surveys.162 The use of the 
Town and Country Planning Ordinance to create a ‘stategic environmental 
assessment plan’ that identifies essential ecosystems and zones them for protection 
could be an important tool in conserving such areas from land development. 
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The Appeals Board 

The Ordinance also establishes an appeal board charged with the oversight of any 
decision taken by local planning authorities in developing the local planning 
schemes.163 

4. COUNTRY LAND UTILIZATION ORDINANCE  

Purpose 

The Country Land Utilization Ordinance (1962) establishes the Land Advisory 
Committee with the power to specify certain land as requiring cultivation. The 
Ordinance outlines the operation and role of this committee. 

The Land Advisory Committee 

The Ordinance establishes the Land Advisory Committee and states that it will 
consist of the Director of Agriculture, the Director of Land and Surveys, and an 
officer of the public service.164 

a. Declaration of Specified Land 

The Land Advisory Committee may recommend to the government that any single 
title designated as country land and exceeding 640 acres be specified for the 
purposes of bringing it under cultivation.  Country land is used in this context to refer 
to any land that has been leased to a private owner that was not declared as village 
land (see above: Land Ordinance (1930) for a more detailed discussion). 

b. Development Notice 

If the government accepts the recommendation and declares the land as specified 
land, the Land Advisory Committee may issue a development notice which requires 
the owner of the land to submit a plan for the efficient cultivation of that land within 
one year.165 Every scheme must include a time period, no longer than 10 years, in 
which the land will be brought under cultivation.166 Once a development notice has 
been served it may not be sold, subdivided or mortgaged without the consent of the 
Committee.167 

 Once the land owner has prepared a scheme for the cultivation of the land the 
Committee may either accept or reject the scheme or add additional conditions. If 
accepted the scheme conditions will become part of the conditions of the lease (and 
breach of the conditions therefore cause for the government to revoke the lease).168 

c. Disposal of Land 
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If the owner of the land fails to submit a scheme or to comply with an approved 
scheme then the Committee can recommend that the government be acquired or 
sold at public auction.169 Before the committee makes such a recommendation it 
must give the land owner notice of its intentions and allow time for the land owner 
to argue his or her case. Once the recommendation has been made the executive 
government will decide whether the land will be acquired or must be sold. 

If the land is acquired by the government it will be deemed to be state land set aside 
for a public purpose, owned and controlled by the government (see above: Land 
Ordinance (1930) for more detail of public purpose land). The compensation for the 
acquisition will be limited to the return of the premium paid for the lease.170 
Alternatively, the land may be sold to the public at auction. The land owner will be 
entitled the purchase price.171 

Appeals 

The land owner may appeal within 28 days any decision of the Land Advisory 
Committee in respect of: 

 The issuing of a development notice 

 The rejection of a scheme 

 The addition of a condition to the scheme  

The appeal is made to the Minister responsible for natural resources. 

5. FOREST ENACTMENT 

Please note that there is a dedicated brief on the Forest Enactment (1968) and 
related legislation in Legal Brief 3 - Forests. This section sets out a brief overview of 
the more detailed summary found in that brief. 

Purpose 

The Forest Enactment (1968) provides the cornerstone of Sabah’s forest-related 
legislation, and establishes rules relating to the preservation of forests, regulation 
and control of forest produce.  

Forest Reserves 

There are seven classes of Forest Reserves in Sabah, which may be established by 
the government to fulfill specific purposes. Once established, the land in the reserve 
is restricted from use and sale except in conformity with the rights and privileges 
associated with the class of forest or with specifically granted licenses. In particular, 
it is prohibited to cultivate land in a forest reserve. 
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Class I  

 

Protection Forest, established for the maintenance of essential forest 
based on climatic or physical grounds. 

Class II Commercial Forest, intended to supply timber and other produce to meet 
the general demands of trade. 

Class III Domestic Forest, to supply timber and other produce for local 
consumption. 

Class IV  Amenity Forest, for local amenity and aboretum work. 

Class V Mangrove Forest, to supply mangrove timber or other produce to meet 
the general demands of trade. 

Class VI Virgin Jungle Reserve, established for forest research purposes. 

Class VII Wildlife Reserve, for the protection of wildlife.172 

Native rights on a Forest Reserve 

The Forest Enactment (1968) allows the continuation of specific native rights, 
including the cutting and removal from State land of timber, atap, or other forest 
produce for the following: 

 Construction or repair of the dwelling-house, 

 Construction of fences or temporary huts, 

 Construction or repair of native boats, 

 Upkeep of fishing stakes and landing places, 

 Fire-wood to be consumed for domestic purposes,  

 Construction and maintenance of clinics, schools, community halls, places of 
worship, bridges and any work for the common benefit of the native 
inhabitants of the kampung.173   
 

6. FOREST (CONSTITUTION OF FOREST RESERVES AND 
AMENDMENT) ENACTMENT 

Please note that there is a dedicated brief on the Forest (Constitution of Forest 
Reserves and Amendment) Enactment (1984) and related legislation in Legal Brief 3 - 
Forests. This section sets out a brief overview of the more detailed summary found 
in that brief. 

Overview 

The Forest (Constitution of Forest Reserves and Amendment) Enactment (1984) 
regulates the establishment of Forest Reserves and amends the Forest Enactment 
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(1968). The principal changes to the original enactment include limiting Forest 
Reserves to those listed in the Enactment174 and eliminating the restriction on 
removing or modify portions of a Forest Reserve.175 

7. SABAH FORESTRY DEVELOPMENT AUTHORITY 
ENACTMENT 

Please note that there is a dedicated brief on the Sabah Forestry Development 
Authority Enactment (1981) and related legislation in Legal Brief 3 - Forests. This 
section sets out a brief overview of the more detailed summary found in that brief. 

Overview 

The Sabah Forestry Development Authority Enactment (1981) sets out the powers of 
the Forestry Development Authority (the Authority). The principal functions of the 
authority are to coordinate and regulate forest products and forest product activities, 
to supervise and develop areas for extraction and planting, promote and supervise 
afforestation and re-afforestation, and carry out the development of forestry based 
settlement schemes.176 

8. WILDLIFE CONSERVATION ENACTMENT 

Please note that there is a dedicated brief on the Wildlife Conservation Enactment 
(1997) and related legislation in Legal Brief 6 - Wildlife. This section sets out a brief 
overview of the more detailed summary found in that brief. 

Overview 

The Wildlife Conservation Enactment (1997) provides the cornerstone of Sabah’s 
wildlife-related legislation, and establishes rules relating to the conservation and 
management of wildlife and its habitat. The Wildlife Conservation Enactment has 
five major areas of focus. These Include: 

 Wildlife Sanctuaries, 

 Conservation Areas, 

 Protection of animals,  

 Protection of plants, and  

 Wildlife Hunting Areas. 

Wildlife Sanctuaries 

Wildlife Sanctuaries are protected areas that can be established for any of the 
following reasons: 

 Protection of nature, maintenance of wildlife habitats and natural processes, 

 Ensuring biodiversity values,  
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 Ensuring protection of significant species of animals, plants, biotic 
communities or genetic resources.177 

The declaration of land as a Wildlife Sanctuary imposes strict limitations on its use, 
including the prohibition of many activities that are damaging to conservation efforts 
such as hunting, forest resource collection or cultivation. 

Conservation Areas 

The government has the power to establish a Conservation Area for the protection 
of wildlife, wildlife habitats, migration sites, migration corridors and sites of scientific 
importance. Unlike Wildlife Sanctuaries that have very strict provisions, 
Conservation Areas may contain projects, hunting areas, firearms use and the ability 
to collect specific plants and animals. The enactment empowers the government to 
regulate these activities within the Conservation Area. 

9. ENVIRONMENT PROTECTION ENACTMENT 

 Please note that there is a dedicated brief on the Environment Protection 
Enactment (2002) and related legislation in Legal Brief 9 – Environmental Protection. 
This section sets out a brief overview of the more detailed summary found in that 
brief. 

Overview  

The Environment Protection Enactment (2002) was introduced to improve the 
protection of Sabah’s natural environment, with an emphasis on managing pollution 
on Sabah’s land and natural resources. The Enactment replaced the Conservation of 
Environment Enactment (1996). 

Environment Protection Council  

The Environment Protection Enactment (2002) establishes the Environmental 
Protection Council, an authority empowered to advise on the development of 
protection plans and to regulate issues affecting pollution, land and natural 
resources.  

 Environment Protection Areas 

The Enactment also empowers the Minister to declare areas of land as an 
Environment Protection Area. Such areas are restricted in terms of their use in order 
to promote conservation. 

10. THE FEDERAL CONSTITUTION 

The federal constitution is the supreme law in Malaysia and provides a framework in 
which the individual states may legislate. However, the constitution sets out that for 
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issues of land, the individual Malaysian states have full power to determine their 
own laws. The states of Sabah and Sarawak are particularly independent. 178 

Nevertheless, there are a number of rights in the constitution that are indirectly 
relevant to land in Sabah.  

Rights to life, land and livelihood 

Article 5 and Article 13 of the federal constitution represent individual rights that 
cannot be breached by the state government of Sabah. Article 5 states that no 
person shall be deprived of their life and liberty. This has been interpreted by the 
courts to include a right to Native Title based on the essential role of land in the 
economies and cultural identity of indigenous communities. Article 13 states that no 
person shall be deprived of their land except in accordance with the law and that 
compulsory acquisition can only occur with proper compensation. 179 

Special provision for the indigenous people of Sabah 

Article 161A(5) states that despite what is written elsewhere in the constitution,180 
the state of Sabah is empowered to make laws for the preferential use of land by 
indigenous people.  

11. CASE LAW 

This section details a number of important cases regarding the development of the 
doctrine of Aboriginal or Native title in Malaysia. Note that the term Aboriginal title 
is used throughout, even to describe Australian cases, to avoid conflation with the 
similarly phrased, though conceptually distinct, issue of Native Title set out in the 
Land Ordinance (1930). Note also that many of the domestic Malaysian cases draw 
heavily from international judgments and it may help the reader’s understanding to 
begin with the case of Mabo v Queensland. 

Domestic Case Law 

a. The development of aboriginal (or native) title in Malaysia 

Adong bin Kuwau v Kerajaan Negeri Johor (Adong) 

Adong is regarded as the foundational aboriginal title181 case in Malaysia as it was 
the first case where aboriginal people sued the government for their traditional 
rights under law. The plaintiff represented a large number of families from the Jakun 
tribe in the Linggiu Valley, Johor state. He brought a claim against the state 
government for selling their traditional land to a Singaporean state corporation for 
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the purposes of building a dam. The essence of the claim was that the tribe held a 
common law property right in the land and was therefore entitled to adequate 
compensation under the Federal Constitution (despite the fact that they had no 
documentary title). 

The Court chose to acknowledge the Tribe’s property rights in the land as an 
aboriginal title recognized by the common law.  Drawing on case law in Australia 
(Mabo (no 2)) and Canada (Calder’s case) the court stated that where an aboriginal 
people have existed on land since time immemorial in accordance with their 
customs, the common law will recognize their right to move freely and live on the 
land as their forefathers did. Such indigenous property rights or aboriginal title was 
not automatically extinguished by the arrival of British colonial law. Aboriginal title is, 
however, subject to extinguishment by colonial or modern Malaysian legislation (for 
example the granting of a town lease). The aboriginal title is not equivalent to 
modern Malaysian documentary ownership of the land. It is limited by the extent of 
the traditional customs, usually to a communal right to the use of the land. 
Accordingly, aboriginal title cannot be sold, leased or mortgaged as may be done 
with property in the modern sense. The right is nevertheless a property right and 
therefore subject to adequate compensation under the Federal Constitution for 
compulsory acquisition. The judge awarded the tribe RM26.5 million. 

Nor Anak Nyawai & Ors v Borneo Pulp Plantation Sdn Bhd & Ors 
 
Nor Anak Nyawai was the first case to apply the doctrine of aboriginal title following 
the landmark decision Adong, and is important in extending the concept to the state 
of Sarawak. The plaintiff represented his community’s claim for native customary 
rights to two longhouses and the surrounding land, located in Sekabai, Bintulu, 
Sarawak. The plaintiff did not hold documentary title to the land, which was instead 
held by the defendant, Borneo Pulp Plantation Sdn Bhd (BPP), a logging company. 
The plaintiff alleged that BPP had trespassed and damaged his community’s land. 
 
The High Court applied the concept of aboriginal title based on the case of Mabo as 
followed by the Court of Appeal in Adong. The Court readily accepted that the 
community were indigenous Iban people and had occupied the land in accordance 
with their traditional customs. The central legal question instead related to the 
whether the extensive statutory regulation of native customary rights in Sarawak 
since the Brook administration had at all extinguished these property rights. The 
aboriginal title doctrine recognises the government’s power to extinguish aboriginal 
title at any time through the use of clear unambiguous legislative intent. The Court 
held, after extensive review of Sarawak’s legislation history, that no such intent to 
extinguish aboriginal title could be found. Thus, while the plaintiff’s claim to native 
customary rights would not be recognised as titled property rights in the modern 
sense, the common law would recognise the claim. The Court ordered that the 
plaintiff and his community had the right to exercise their traditional customs on the 
land. 
 
The decision by the High Court was later overturned on appeal based on evidentiary 
issues. However, the Court of Appeal accepted the High Court’s key legal conclusions 



that Sarawak’s legislation had not extinguished the indigenous property rights that 
had existed before existence of that legislation. They agreed with the High Court that 
the plaintiff held an aboriginal title, which although not ownership of the land in the 
modern sense, gave the plaintiff the rights to use the land according to tradition 
until extinguished by clear legislative intention. Nevertheless, one commentator182 
has argued that the Court’s refusal to accept evidence of continued occupation in 
respect of foraging may place a significant limitation on the recognition of aboriginal 
title, effectively restricting it rights to settled and cultivated areas. 
 
Unlike the situation in the Peninsula where the customary law of the Orang Asli has 
found little official recognition, the government of Sarawak from its earliest 
beginnings with the Brooke administration has acknowledged the existence and  
importance of customary law. 
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Ab Rauf Bin Mahajud v State Government of Sabah  

Ab Rauf is an example of the principles of aboriginal title from Adong applied to the 
state of Sabah and its interplay with the existing statutory recognition of native 
customary rights. The plaintiff represented his family’s claim to both an inherited 
right to collect turtle eggs on Sipadan Island and native customary rights over the 
whole island. In 1997, the state government of Sabah imposed a total prohibition on 
turtle egg collection on Sabah and in 2005 demolished all buildings and caused the 

An Overview of the Court Structure in Sabah 
 

 

The Magistrates Court 

The  Magistrates Court is the lowest subordinate court in the judicial heirarchy. It 
may hear civil claims that do not exceed RM 100,000. 

The Sessions Court 
The Sessions Court is a subordinate court overseen by the High Court. It has 
jurisdiction to hear civil claims not exceeding RM 1 million as well as motor 

vehicle claims and land lord and tenant disputes. 

The High Court 

There are two High Courts in Malaysia, one representing the states of penisular 
Malaya and one representing Sabah and Sarawak. Although the principal registry 

is in Kuching, the High Court has three registries in Sabah in Kota Kinabalu, 
Sandakan and Tawau. Cases are heard before a single Judge. The High Court has 

unlimited jurisdiction to hear civil matters in the first instance and to hear matters 
on appear from the subordinate courts. 

The Court of Appeal 

The Court of Appeal may grant leave to hear civil and criminal appeals from the 
High Court. It will only hear cases where the claim exceeds RM 250 000. 

The Federal Court 
The Federal Court is the highest court in Malaysia. It may grant leave to hear both 

criminal and civil matters on appeal from the Court of Appeal. 



plaintiff to vacate from the island. The plaintiff sought damages for both of these 
actions based on his claim to property rights in the island. 

It was agreed that the plaintiff’s ancestors had indeed exercised a right to collect 
turtle eggs. However, the state government of Sabah argued that Ab Rauf had no 
present right to do so because the rights had been extinguished by the declaration of 
the island in 1933 as land reserved for a public purpose for a bird sanctuary (under 
s28 of the Land Ordinance (1930)). Land reserved for a public purpose is owned and 
controlled by the government. Furthermore, the right to collect turtle eggs did not 
come within the definition of native customary rights in the Land Ordinance (1930) 
and therefore could not be recognized. In any event, whether a right could be 
recognized as a native customary right under the Ordinance was a decision for the 
Director of Land and Surveys, not a judge. 

However, the Court rejected these arguments and accepted the plaintiff’s claim to a 
right to collect turtle eggs. In essence, the Court argued that the definition of native 
customary rights contained in the Land Ordinance (1930) only provided a means of 
recognizing certain indigenous property rights and not of creating them nor of 
extinguishing any other rights. The Court upheld the right to collect turtle eggs as a 
common law aboriginal title right, following the case of Adong and Mabo. That is, 
the right to collect turtle eggs existed at common law before the introduction of the 
Land Ordinance (1930) and was not extinguished by it. Although, the Court also 
rejected the plaintiff’s claim to rights to the whole island on factual grounds. 

What appears missing from the judgment is a serious treatment of the argument 
that the reservation of the land for a public purpose (ie. As a bird sanctuary) had the 
effect of extinguishing these rights. The idea of radical title put forward in the case of 
Mabo v Queensland meant that aboriginal title could be extinguished at any time by 
legislative act. Depending on the wording and intention of the statute, not all 
allocations of land will necessarily extinguish aboriginal title rights.183 However, the 
judgment made no inquiry into the legislative intent of the various statutes which 
the defendants had argued extinguished these rights.  

b. Native customary rights recognized by statute  

Naung Felix Sitom v Pedakwa Raya184
  

The case of Naung Felix Sitom established that owners of native customary rights (as 
defined by the Land Ordinance) have the same status as landholders with title 
documents. The case dealt with a man who was prosecuted under the Sabah Forests 
Enactment (1968) for failing to pay royalties on logs found in his possession. He 
argued that he was not required to pay a royalty because he had native customary 
rights over the land, despite the fact that he had no title documents. 

The High Court found that the Land Ordinance (1930) gave the owners of native 
customary tenure the same rights as owners of documentary title. Land that is held 
under native customary tenure was considered ‘alienated’ for the purposes of the 
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Sabah Forests Enactment (1968) and therefore the appellant (Naung Felix Sitom) was 
not required to pay a royalty. 

Rambilin binti Ambit v Assistant Collector for Land Revenues Pitas 

The case of Rambilin bin Ambit185 was a landmark case establishing that native 
customary rights holders do not need permission from the government to enter 
State land in order to make a claim for title.   

Rambilin Ambit’s father had bought 15 acres of land from two people who had 
owned the land under unrecognized native customary rights. However, the land was 
categorized as State land. Rambilin Ambit inherited the land from her father. She 
later made a claim for documentary title from the Assistant Collector for Land 
Revenues. The Assistant Collector of Land Revenues rejected the claim but failed to 
notify Rambilin Ambit in the appropriate manner. Her brother later fraudulently sold 
the land to another man. She sought to appeal the decision made by Assistance 
Collector for Land Revenues in order to reclaim her land. 

The High Court found that native customary rights may be purchased and inherited 
regardless of whether they have documentary title (see section 88 of the Land 
Ordinance). The High Court also found that the laws since the arrival of the North 
Borneo Chartered Company had never sought to extinguish the rights of indigenous 
landholders to enter land that they had possessed since time immemorial (ie. before 
historical records began). It did not matter that the land had been designated as 
State land as the law did not require that indigenous landowners seek permission 
from the government to enter their land held under native customary rights.  

International Case Law 

Aboriginal title case law from foreign jurisdictions, usually from other 
commonwealth nations, is frequently cited by Malaysian courts in domestic 
judgments. Included below is the key case from the Australian High Court, which has 
most often been relied upon.  

a. Mabo v Queensland (No 2)186 – Australia 

Mabo is regarded as the foundational aboriginal (native) title187 case in Australia, 
where it was the first time the Courts recognized the existence of a common law 
property right held by indigenous people. The plaintiff represented a number of 
families of the Meriam People from the Murray Islands in Torres Strait (between 
northern Australian and Papua New Guinea). He sought to establish the islanders’ 
legal right to the land. The islands had been annexed by the state of Queensland in 
1879 but has been inhabited by the Meriam people prior to the arrival of the British 
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colonial government. The High Court of Australia rejected for the first time the idea 
that all land in Australia had been unsettled (or terra nullius) by the indigenous 
people (who were seen as nomadic) before the arrival of British colonialists. This 
idea had been the traditional basis for the legality of British possession of all land 
upon colonial settlement. The Court recognized that prior to British settlement there 
had existed a system of customary law that included rights to land.  

Accordingly, the absolute ownership of the land on the Murray Islands had not 
vested in the government when the islands were annexed by the Queensland state 
government. Instead the state government acquired what is known as radical title, 
or ownership of the land that was subject to existing aboriginal title rights. The 
extent of the aboriginal title rights were determined by the nature of the pre-
existing traditional customs. (For example, if the Meriam people had no custom of 
land sale then the land could not be sold). This did not prevent the state government 
from exercising its power to extinguish those aboriginal title rights (for example by 
issuing legislation to sell the land to a private person). 

b. Wik Peoples v Queensland188 - Australia   

The Wik Peoples decision was a landmark aboriginal (native) title case in Australia. 
The High Court of Australia made an important finding on whether a government’s 
act of leasing land extinguished aboriginal title rights. The Wik People are a group of 
Aboriginal peoples who live in the remote North East of Queensland. They sought to 
claim rights to their traditional land under the aboriginal title concept established 
earlier by the case of Mabo. The land in question had been issued to a private 
landowner under a “pastoral lease,” a statutory grant of land for the purpose of 
raising livestock. The issue was whether this statutory grant had indicated an 
intention by the government to extinguish the rights of the Wik People. 

The High Court found that a statutory grant of land will only extinguish aboriginal 
title if the grant is inconsistent with the pre-existing rights of the customary owners. 
The Wik People had rights over the land, which included the right to hunt and walk 
on the land. The government had the power to extinguish these rights by granting 
exclusive possession to another landholder. Exclusive possession would be 
incompatible with the pre-exiting rights of the Wik People. However, the grant of a 
“pastoral lease” was found by the Court not to grant exclusive possession. One 
reason for this finding was that a pastoral lease was granted over a vast area of land 
in a remote area and could not have intended to deny the Wik People access to the 
land. As the grant of a “pastoral lease” was not inconsistent with the continuation of 
the Wik People’s aboriginal title, their rights had not been extinguished. 

 

 

Frequently Asked Question: How applicable is international case law? 
 
The Malaysian Courts, in adopting a doctrine of aboriginal title, have relied 
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extensively upon international judgments, particularly from Australia and Canada. 
The question arises then: to what extent does international case law covering 
aboriginal title impact Malaysian law?  
 
In general, modern Malaysian Courts are not bound by precedents in foreign 
jurisdictions, only by domestic courts of higher authority. The major exception is the 
continued authority of English case law before 1881 When it was wholly adopted as 
the law of Malaysia. English case law made since this date is not strictly binding. 
However, foreign case law presents opportunities as ‘persuasive authority’ where 
there are legal and factual similarities. This will often be the case with English 
authorities and from other commonwealth nations that have a shared history of 
legal doctrine.  
 
Aboriginal title is one area of the law where international case law is frequently 
applied as authority both in and outside Malaysia. There are good reasons for this 
including the very similar experience of many ex British Colonies in dealing with the 
legal issues surrounding indigenous land rights. This has at times led commentators 
to claim that there is a unified international jurisprudence on indigenous land rights 
that exists in the common law.189  However, others have argued that this neglects 
the significant differences in local colonial experiences and legal outcomes.190  
 
Certainly, the Malaysian recognition of aboriginal title is heavily indebted to an 
international body of commonwealth case law on this issue. It has been argued that 
this case law, despite being recently developed in Australian and Canadian Courts, is 
actually a description of the common law position as adopted by the Malaysian 
constitution.191 Although the Malaysian government had strongly argued that the 
adoption of Australian case law is inconsistent with the constitution.192 In practice, 
foreign case law on aboriginal title is only relevant to the extent that Malaysian 
courts find it persuasive. There seems ample room to argue that any new 
developments in the commonwealth could equally be either adopted as a 
description of English case law as it could be rejected for being inconsistent with 
Malaysia’s legal context. 

 

12. CONSERVATION COVENANTS 

Conservation covenants are an environmental conservation tool designed to address 
the difficulty in protecting environmental resources held on private land. A covenant 
is another name for a contractual agreement in respect of land to do something or 
refrain from doing something. A conservation covenant is therefore a voluntary 
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agreement between a private land holder and an authorized covenant provider that 
places restrictions on the use of the land in a way that promotes conservation. 
Currently, there are few such possibilities for enforcing conservation requirements 
on privately held land in Sabah without the aid of compulsory acquisition (see below: 
existing statutory tools). It is has been suggested that conservation covenants could 
be a successful way of better promoting conservation practices to private land 
owners.193  

International Use of Conservation Covenants 

Conservation Covenants have been recognized in a number of statutes in 
commonwealth countries. Typically the legislation will establish a body corporate or 
trust, or empower an existing body (such as a local council) with the ability to enter 
into conservation covenants with private land owners (also known as a covenant 
provider). The conservation covenants are voluntary agreements between the land 
owner and the convenant provider that detail restrictions on the use of the land to 
promote conservation. The covenants are designed to be permanent in that they will 
not lapse if the land is sold to another private owner. Often legislation will also 
include incentives for landowners to enter into such covenants, for example by 
offering financial aid or technical assistance. 

Examples of existing use of conservation covenants can be found in: 

 Victorian Conservation Act 1972 (VIC) (Australia) 

 Nature Conservation Trust Act 2001 (NSW) (Australia) 

 Reserves Act 1977: section 77 (New Zealand) 

 Land Title Act: section 219 (Canada)  

 Uniform Conservation Easement Act (USA)194 

Covenant providers 

A covenant provider is an organization authorized by legislation to enter into 
conservation covenants with private land owners. Taking examples from 
international legislation there are a number of possible bodies for this role: 

 Private conservation organizations195 

 Local government council196 

 A specially established trust197 

Benefits of Conservation Covenants198  
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a. Covenants are flexible 

Because a conservation covenant is a voluntary agreement in the manner of a 
contract it is an inherently flexible tool that can be molded to the particular 
circumstances of each land holding. The covenants may be either restrictive in the 
sense that they demand that the land holder refrain from doing something (for 
example removing forest) or positive obligations that demand the land holder carry 
out specific actions. Covenants are also flexible in that they can place restrictions on 
all or part of a single land holding meaning that areas requiring protection can be 
specifically identified and conserved without disrupting the use of the entire area. 

b. Covenants can apply to privately owned land 

Traditional conservation efforts have focused on removing environmentally 
important areas from private usage for example by allocating areas as a national 
park or wildlife sanctuary. The lack of conservation tools for privately owned land 
means that when environmentally important areas are held in private hands it must 
be either compulsorily acquired by the government or left unprotected.  

Conservation covenants are therefore beneficial twofold. First, because they do no 
require compulsory acquisition conservation covenants are non coercive and reduce 
costs and tension between government and landowners. Second, they enable 
conservation efforts to proceed on privately held land even when the government 
does not wish or cannot declare an area as state protected land. This is particularly 
important when the use of privately owned land is largely unrestricted as in Sabah. 

c. Covenants are low cost to the government 

Conservation covenants are cost effective because they do not require the 
purchasing of land by compulsory acquisition. The cost of a covenant to the 
government is largely restricted to the legal fees in preparing the agreement. 
Furthermore, as the land remains in private hands the maintenance and monitoring 
costs of the land are placed on the covenant provider (though this may be a 
government funded body). However, there is likely to be a significant cost to the 
land owner in loss of property value. This cost is not born by the government but 
because the covenants are voluntary, the government may need to provide 
incentives such as tax exemptions or technical assistance to induce land owners to 
enter into the covenants. 

d. Covenants are legally enforceable 

Importantly, conservation covenants are a legal agreement and therefore 
enforceable in court. If a land owner fails to fulfill the obligations of a covenant the 
covenant provider may seek an injunction from a court stating that they must cease 
or comply. Failure to follow a court ordered injunction is to act in contempt of court 
and is usually punishable by imprisonment or fines.  

Barriers to Conservation Covenants in Sabah 



There are a number of potential barriers to conservation covenants in Sabah, though 
all are resolvable.   

a. Impact on Land Value 

Conservation covenants necessarily have an impact on land value because they place 
restrictions on the use of the land. The main cost of the conservation covenant is 
therefore born by the land owner. However, as conservation covenants are 
voluntary agreements then there is unlikely to be any tension in allocating this cost. 
Of more concern is the likelihood of land owners willingly accepting restrictions on 
the use of their land which they know will reduce its value. 

A related concern is the impact that a conservation covenant will have on future land 
owners as a conservation covenant is typically designed to continue in effect even if 
the land is sold to a new owner. It is imperative in this instance that any new owner 
has full disclosure of the covenants before they purchase the land. This is easily 
achieved by making the covenant a registered interest on the documentary title so 
that any prospective buyer will be able see all covenants with a title search. 

b. Legality of binding future land owners 

It has been suggested that a covenant that is binding on future land owners, despite 
their lack of consent, has no precursor under Sabahan land. However, relatively 
more recent legislation, such as the Land (Subsidiary Title) Enactment 1972 dealing 
with subdivision of land, provides for the creation of restrictive by laws that bind all 
future land owners. 

c. Challenging traditional ideas of private ownership 

The traditional doctrine in Sabah, as outlined in the Land Ordinance (1930) is that 
once state land had been leased to a private owner, the land owner was free to deal 
with that land in any way they pleased. It has been suggested that conservation 
covenants would challenge this model of ownership rights. However, as indicated by 
the numerous international examples above, common law jurisdictions have begun 
to recognize that private property rights must come to a compromise with the needs 
of the environment. Furthermore, land ownership in Sabah is not entirely 
unregulated as there are many restrictions and obligations placed on the use of land, 
for example the obligation to cultivate country land. 

d. Application to leasehold and native land in Sabah 

All privately held land in Sabah is either leasehold (ie. it is owned by the government 
and leased to the land owner) or Native title land. Native land cannot be dealt with 
except by ‘natives’ and would likely remove the possibility of a covenant provider 
from entering a covenant against native land. All other privately owned land is 
leased from the government for up to 99 years. Although a covenant may bind a 
lease holder it may be extinguished at the expiration of the lease posing problems 
for long term conservation. However, typically a landowner at the end of the lease 
will apply for a renewal of that lease and it is highly unlikely that the government 
would deny that renewal. 



 Alternative Conservation Tools  

a. Management agreements 

An alternative conservation tool on private land to a conservation covenant is a 
management agreement. The idea behind a management agreement is very similar 
in that it is an agreement between the landowner and a covenant provider; however, 
typically it will not be legally binding on the land owner. The other shortfall of a 
management agreement is that it will not be binding on future owners of the land, 
only the landowner that enters the agreement. One possible method of rectifying 
this shortfall is by including an obligation in the management agreement that the 
land cannot be sold without the approval of the covenant provider and that the 
current landowner must secure the agreement of any new land owner. 

b.  Gifts of Land to conservation organizations 

Another alternative to voluntary conservation covenants is the donation of private 
land to a conservation organization. However, this idea has a number of severe 
shortfalls. First, donation means that the private land owner loses all rights to the 
use of the land and is therefore inflexible. Second, there may be a number of 
significant costs including stamp duty. Third, the conservation organization may be 
burdened by the maintenance of land that it cannot afford. 

 

Addendum: Overview of Existing Statutory Conservation Tools in Sabah199 

Environmental Protection Enactment (2002) 

 A declaration of land as an Environmental Protection Area is available under 
section11. However, where the land has been leased to a private owner it seems 
unlikely the declaration will extinguish their rights. Instead it appears that the 
declaration must be preceded by a compulsory acquisition. 

 Issuance of an abatement notice to any landowner suspected to be in breach of 
the Environment Protection Enactment 2002 is available under section 37(2). 
Failure to comply with such a notice is punishable by imprisonment and fines. 
However, an abatement notice can only be issued for breaches of prohibited 
actions, it cannot be issued to force a landowner to take positive action 
unrequired by the law. 

Wildlife Conservation Enactment 1997 

 A declaration of land as a Wildlife Sanctuary or Conservation area is possible. 
However, the enactment does not allow for the protection of privately held lands 
and the declaration must be preceded by a compulsorily acquisition. 

Sabah Water Resources Enactment 1998 

                                                        
199 James Lam Chee Seng (2007), Environmental Law in Malaysia (Borneo Edition), Borneo Revival: 
Kota Kinabalu, 36. 



 

 The declaration of land as a floodplain management area has the effect of 
prohibiting certain activities or development at specified distances from water 
bodies  (section 39).  It appears that privately held land could also be declared for 
protection. However, it is likely that compensation would have to be paid to the 
landowner. 


